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Dear Convener, 
 
Thank you for your letter of 25 March. This was considered by the Justice 
Committee at our meeting of 14 May and our views on the points you raised are set 
out below. 
 
Brexit Legislation 
 
The Justice Committee has not yet considered any primary legislation of the type 
outlined in your letter. As such, the Committee cannot comment on the matters you 
raised. Nevertheless, on the basis of our experience in dealing with secondary 
legislation relating to the proposed withdrawal of the UK from the EU, there are a 
number of lessons to learn. 
 
First, the process and timetable followed by both governments must give 
parliamentary committees adequate time to scrutinise, including consulting with 
external bodies if required. 
 
Second, the Scottish Government itself should be endeavouring to consult with 
external bodies about the impact of any changes and ensuring that this information 
is provided to parliamentary committees for their own scrutiny in the form of detailed 
impact assessments. 
 
Finally, we agree with the principle outlined that, for future UK legislation, as a 
minimum, the Scottish Parliament must be consulted prior to consent being given by 
Scottish Ministers to exercise the power to confer powers on UK Ministers to 
legislate in non-reserved matters currently subject to EU law. We have no views on 
the best process to achieve this. 
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International Treaties 
 
We agree that new trade agreements or international treaties with otherwise 
devolved content, or which touch on devolved issues, must be considered by the 
Scottish Government and Scottish Parliament. Our interest is likely to be less in 
trade matters and more in any international co-operation on cross-border 
arrangements for criminal and civil law, security and policing. It is therefore very 
important that the Parliament and this Committee has a role in reviewing the 
proposals at an early stage and have time and a place to be able to comment on 
how any draft proposals may impact on devolved interests in these areas. This will 
mean ensuring that the newly proposed intergovernmental Ministerial Forum 
consults with parliamentary committees such as ours at the early stage in the 
development of any new international treaty/co-operation agreement. 
 
Common Frameworks 
 
A significant number of the 107 areas of EU law that intersect with devolved 
competence lie in the justice and home affairs portfolio. We have, therefore, an 
interest in what happens with these proposed legislative and non-legislative 
frameworks in the UK after Brexit, and what discussions the two governments are 
having on these. 
 
The Justice Committee agrees with both the points raised in your letter that – in light 
of our scrutiny interests in what will be put in place in the UK after Brexit - 
parliamentary consent should be given prior to the Scottish Government agreeing 
both legislative and non-legislative common frameworks, and that there is a need for 
a protocol between the Scottish Government and the Scottish Parliament on the 
process for scrutiny of legislative and non-legislative common frameworks. 
 
Whilst there is merit in not seeking to create divergent policy in the UK for the sake 
of it, there may be times when different approaches are needed within the nations 
and regions of the UK. We do not, therefore, support any approaches that create an 
artificial constraint on Parliament’s right to legislate in devolved areas as it sees fit 
and that each issue will need to be looked at on a case-by-case basis. 
 
Finally, it is important to state that although the Justice Committee has given its 
consent to a number of Brexit-related SIs and SSIs in recent months, this should not 
be taken as agreement to any proposed common frameworks that might be put in 
place in these areas. Our scrutiny to date has been very much focused on the 
narrow issue of whether Scottish ministers should consent to UK ministers making 
changes in devolved areas in the event of a ‘no deal’ Brexit. Our future scrutiny 
would want to look at the policy proposals for what should be put in place in the UK 
after whatever Brexit agreement is reached in due course. 
 
Best wishes, 
 

 
 
Margaret Mitchell MSP 
Convener, Justice Committee 


